FRBENDS F THE RVER ET AL

| BLA 95-407, et al. Deci ded QGctober 28, 1998

(onsol i dat ed appeal s froma Deci si on Noti ce/ Deci si on Record and
Fnding of No Sgnificant Inpact of the Acting Orector, Bureau of Land
Managenent, adopting an interimstrategy for nmanagi ng anadronous fi sh-
produci ng wat er sheds on | ands adm ni stered by the Bureau of Land Managenent
in eastern Qegon, Véshington, Idaho, and portions of Galifornia and froma
subsequent Deci sion Record extending the interi mstrategy.

D sm ssed.

1.

Rul es of Practice: Appeal s: D smssal --Ril es of
Practice: Appeals: Tinely FHling

Departnental regulation 43 CF. R § 4.411 provi des
that if a decision is published in the Federal

Regi ster, a person not served wth the decision nust
transmt a notice of appeal intine for it to be
filed wthin 30 days after the date of publication.
A notice of appeal is not filed until it is received
inthe proper office. Wien the 30th day falls on a
day when the office is closed, the appeal period is
extended to the close of the next day on which the
of fice is open.

Rul es of Practice: Appeal s: D smssal --Ril es of
Practice: Appeals: Tinely FHling

Departnental regulation 43 CF. R § 4.401(a) provides
that a delay in filing nay be waived if the docunent
is filed no later than 10 days after the deadline, and
the docunent was transmtted on or before the deadline
date. Wen the date on a notice of appeal or the
postnark on the envel ope contai ning a notice of appeal
shows that it was transmtted after the due date, the
delay in filing may not be waived. The tinely filing
of a notice of appeal is a jurisdictional requirenent
and the failure to file tinely nandates di smssal of

t he appeal .
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3. Admnistrative Procedure: Admnistrative Revi ew -
Appeal s: Jurisdiction--Board of Land Appeal s-- Federal
Land Policy and Managenent Act of 1976: Land- Use
P anni ng--Rul es of Practice: Appeals: Jurisdiction

As a general rule, the Board of Land Appeal s has
authority to review decisions by BLMrel ating to the
use and di sposition of the public lands. See 43 CF. R
88 4.1(b)(3), 4.410(a). However, the Board does not
have jurisdiction to review appeal s of decisions to
approve or anend a resour ce nanagenent plan, which

is designed to guide and control future nanagenent
actions. Neverthel ess, specific decisions that

i npl enent a resource nanagenent plan are subject to
appeal to the Board.

4. Admnistrative Procedure: Admnistrative Revi ew -
Appeal s: Jurisdiction--Board of Land Appeal s-- Federal
Land Policy and Managenent Act of 1976: Land- Use
A anni ng--RUl es of Practice: Appeals: Jurisdiction

Wiet her the Board of Land Appeal s exerci ses
jurisdiction over a BLMaction as an i npl enent ati on
deci sion depends on the effect of that action. If it
isinthe nature of a direction to BLMs enpl oyees, so
that further action woul d be required to produce an
adverse effect, the Board does not have jurisdiction.
Thus, a BLMdeci sion adopting an interimstrategy for
nanagi ng anadr onous fi sh-produci ng wat er sheds in
Eastern Qegon and Véshi ngton, |daho, and portions of
Galiforniais not a decision wthin the jurisdiction of
the Board of Land Appeal s because it is designed to
gui de and control future nanagenent actions, but does
not inpl enent those actions.

APPEARANCES.  Patti (ol dman, Esq., AdamJ. Berger, Esq., Katherine S
Poole, Esq., Serra Qub Legal Defense Fund, Inc., Seattle, Véshington,
for Friends of the Rver, et al.; Panela Hiuston, pro se; Véstern Partners,
Boi se, |daho; Pat Hol nbberg, Boise, Idaho, for the Alliance of |ndependent
Mners; D ck Beyers, Horseshoe Bend, |daho, President, Boise Gounty
Qoalition; Pat Hol nbberg, Boise, |daho, for the |ndependent M ners

Associ ation; Dennis Tani kuni, Boise, Idaho, Assistant Drector-Public
Affairs, Idaho FarmBureau Federation; Ron Harrington, Emett, |daho, for
the Northwest Tinber Vérkers Resource Qouncil; Kari Allred, Garden Vall ey,
| daho, pro se; Gary Wod, |Idaho dty, ldaho, pro se; Qark Gardner, Garden
Val l ey, Idaho, pro se; Darl Alred, Garden Valley, 1daho, pro se; David
Bedal , Garden Valley, lIdaho, pro se; Seve Aley, Garden Valley, I|daho,
pro se; Serling Aley, Garden Valley, Idaho, pro se; Charley Huston,
Garden Vall ey, Idaho, pro se; RC "Bob" Sears, CAE Boise, |daho,
Executive M ce President, Idaho Cattle Association; Karen Muritsen, Esqg.,
Laura Brown, Esq., and Kristina Qark, Esg., dfice of the Solicitor,
Véshington, DC, for the Bureau of Land Managenent .
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(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

O February 24, 1995, the (hief of the Forest Service, US
Departnment of Agriculture, and the Acting Orector, Bureau of Land
Managenent (BLMV), Departnent of the Interior, signed a Decision
Not i ce/ Deci si on Record (Decision) and FHnding of No S gnificant | npact
(FONS) adopting an interimstrategy for nanagi ng anadronous fi sh-produci ng
wat er sheds on | ands admni stered by the Forest Service and BLMin eastern
Qegon, Vashington, ldaho, and portions of Galifornia. That interim
strategy, as set forth in an acconpanyi ng environnental assessnent (EA), is
commonly referred to as PACH SH

The interimstrategy is "designed to halt the degradation and begi n
the restoration of anadronous fish habitat and see that future
opportunities are not foregone by nanagenent deci sions taken over the next
18 nont hs whi | e conprehensi ve studi es and NEPA [ Nati onal Envi ronnent al
Policy Act of 1969] anal ysis and docunentation are conpl eted for the | ong-
termnanagenent strategies.” (Decision at 1.) According to the Decision,
Forest Service and BLMwoul d apply seven

nanagenent neasures to all proposed or new projects and
activities and ongoi ng projects and activities that pose an
unaccept abl e ri sk i nvol ving the nanagenent of tinber, roads,
grazing, recreation resources, riparian areas, mnerals, fire and
fuel s, and land uses such as | eases, permts, rights-of-way and
easenents, as well as restoration of watershed, fish, and
wldife habitat wthin all anadronous fish habitat occurring in
the Sates of Oegon, Wdshington, Idaho, and CGalifornia (except
those areas under the direction contained in the Northern
Sotted G RD [Record of Decision]) during the interimperiod.

(Decision at 2.)

The first nanagenent neasure is the establishnent of riparian goals to
nai ntain or restore various aspects of fish habitat, such as water quality,
streamchannel integrity, instreamflows, water table el evation i n neadows
and wet | ands, diverse and productive plant communities, and riparian
vegetation. (Decision at 2, Appendix G G3 and G4.) The second
nanagenent neasure is the establishnent of nunerical riparian nanagenent
obj ectives for streans in watersheds wth anadronous fish, consisting of
specific criteria for pool frequency, water tenperatures, |arge woody
debris, bank stability, |ower bank angle, and wdth/depth ratio. (Decision
at 2, Appendix G G4 through G6.) For exanple, the plan adopts an
objective for "[n]o neasurabl e i ncrease in naxi numwater tenperature wth
naxi numt enper at ures bel ow 64 degrees Fahrenheit wthin mgratory and
rearing habitats and bel ow 60 degrees wthin spawning habitats."

The third nanagenent objective calls for the delineation of R parian
Habi tat Gonservation Areas (RHCA's) in anadronous fi sh-produci ng
wat ersheds using interimwdths for four categories of streans or water
bodies: (1) fish-bearing streans; (2) pernanently flow ng nonfi sh-bearing
streans; (3) ponds, |akes, reservoirs, and wetlands |arger than 1 acre;
and (4) intermttent streans and wetlands snal ler than 1 acre. (Decision
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at 2, Appendix G G6 through G9.) The fourth objective is to establish
nanagenent standards and gui del i nes to govern actions wthin RHCA's or
degrading RHCA' s incl udi ng actions involving tinber, roads, grazing,
recreation, mnerals, fire and fuels, lands, general riparian area
nanagenent, and fish and wldlife. The remaining three objectives are the
establishnent of criteria for identifying key watersheds anong t he

anadr onous fi sh-produci ng wat er sheds, establishing criteria for watershed
anal ysis, and establishing requirenents for nonitoring.

h March 2, 1995, notice of PACH SHwas published in the Federal
Register, 60 Fed. Reg. 11655. That notice provided that the Decision could
be appeal ed to this Board by filing a witten notice of appeal "wthin
30 days of the date of publication of this |egal notice of availability."
60 Fed. Reg. 11656. The Board docketed 17 separate appeal s fromthe
Decision. See Appendi x A

The Appel lants in the appeal docketed as | BLA 95-407 al | ege t hat
they and their nenbers use and enjoy the sal noni d popul ations and their
public land habitats in the Pacific Northwest for recreational, scientific,
aesthetic, and commercial purposes and have of fered extensive argunents
about the inadequacy of the strategy to protect them They fault BLMfor
failing to develop a plan to protect resident sal nonids, such as the bul |
trout, in addition to anadronous sal noni ds. (IBLA 95-407 S atenent of
Reasons (SR at 6-14.) They contend that PACFISHfails to address the
i nportance of setting aside roadl ess areas and rejects the only alternative
that would limt newentries into existing roadl ess areas. 1d. at 14-109.
PACH SH they argue, fails to (1) address inpacts of upland actions such
as even-aged tinber nmanagenent, road construction, and grazing on aquatic
habi tat and wat ershed | evel functions; (2) include a substrate sedi nent
standard; (3) establish correct tenperature standards to adequatel y protect
sal noni ds; (4) protect sal nonids fromthe adverse inpacts of sal vage
 oggi ng; (5) provide adequat e assessnent of and protection fromthe inpacts
of grazing on sal noni ds; (6) enconpass all activities that adversely affect
salnonid habitat; (7) protect intermttent streamhabitat adequately;
(8) provide assurance that nonitoring and enforcenent wll be funded and
conducted. 1d. at 19-40. Fnally, they assert that the economc anal ysis
is flaned in that the economc benefits of preserving watersheds,
fisheries, and other resources are "unacknow edged in the EA" 1d. at 40-
43,

The Appellants in the 16 other appeals, on the other hand, are
individual s or groups who believe that their activities may be restricted
by actions that inplenment the plan and who want BLMto w thdraw t he
Decision. They argue that there was not adequate tine to reviewthe
Decision during the tine given to appeal ; that the economic anal ysis i s not
accurate in light of what they believe will be a severe inpact on public
| and users; that the plan is not authorized by Gongress; that BLM has
failed to nake a takings anal ysis required by Executive Qder; that the
FONS is flawed because there are significant effects and it failed to
di scuss mning and the effects on snall communities; and that the action
greatly inpacts grazers and agricultural economes. Sone individuals refer
to "famly budget problens,” such as the increased cost of firewood.

Qhers argue that it
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is arbitrary and capricious to assune standards adopted in the Decision
can apply basin-w de; that parties who conmented were not notified of the
Deci sion; and that the action woul d renove or reduce funds for schools. In
a series of Oders dated My 9, My 16, and May 26, 1995, we consol i dat ed
the appeal s and deni ed requests for stay, which sone Appel |l ants had fil ed.

The 18-nont h period during which PACH SH was ef fective expired during
the pendency of these appeals. n Decenber 23, 1996, BLMs Deputy DO rector
signed a Decision Record (Decision Il1) extending PACHI SHuntil conpl etion
of the long-termstrategies of the Interior Gl unbia R ver Basin Ecosystem
Managenent Project. The only appeal fromDecision Il was filed by the
sane Appel | ants whose earlier appeal was docketed as | BLA 95-407. Those
Appel lants rely on the SORfiled intheir earlier appeal. By Oder dated
May 19, 1997, we granted their notion to consolidate their new appeal ,
docketed as | BLA 97-232, with the earlier appeals. A though none of the
other Appellants filed an appeal fromDecision |1, we do not consider their
appeal s noot, given the continuing nature of the action that was originally
appeal ed. See generally Bureau of Land Managenent v. Thonan, 139 | BLA 48,
54 (1997); Southern Wah WIlderness Alliance, 114 IBLA 326, 330 (1990);
Southern Uah Wlderness Alliance, 111 IBLA 207, 210 (1989); (ol orado
Environnental Goalition, 108 1BLA 10, 15 (1989).

[1] Ve first consider BLMs notions to dismss as untinely the
appeal s of Kari Alred (1BLA 95-415), Gary Wod (I BLA 95-416), dark
Gardner (1BLA 95-417), and Darl Alred (IBLA 95-426), that we took
under advi senent in our May 16 Qder. Departnental regulation 43 CF. R
8§ 4.411(a) provides: "If a decision is published in the FECERAL REQ STER
a person not served wth the decision nust transmt a notice of appeal
intine for it to be filed wthin 30 days after the date of publication.”
Anotice of appeal is not "filed" until it is received in the proper
office. See 43 CF R 8§ 4.22(a). The end of the 30-day period for
filing an appeal fromthe March 2 publication of the Decision fell on April
1, a Saturday, so a notice of appeal would be considered tinely if it were
recei ved on Monday, April 3. See 43 CF R 8§ 4.22(e). None of the appeal s
were received on that date.

[2] However, under 43 CF.R 8§ 4.401(a), a delay in filing nmay be
waived if the notice was filed no later than 10 days after the deadline,
and it was transmtted or "probably transmtted' on or before the deadline
date. Postage neter narks on envel opes transmtting the appeal s show t hat
Kari Allred s appeal was sent on April 18; Gary Wod' s appeal , April 12;
and Darl Alred s appeal, April 18. Thus, those appeal s were not
transmtted until after the expiration of the grace period.

The tinely filing of a notice of appeal is a jurisdictional
requirenent and the failure to file tinely nandates di smssal of the
appeal. Ahtna Inc., 100 IBLA 7, 15 (1987); Lynman J. |psen, 96 | BLA 398,
400 (1987); Gscar Mneral Goup #3, 87 IBLA 48, 49 (1985). Accordingly we
grant BLMs notions to dismss the appeals of Kari Alred (1BLA 95-415),
Gary Wod (1 BLA 95-416), and Darl Alred (1BLA 95-426).
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Gardner's appeal was dated April 1, and al though BLMasserts that the
envel ope containing his notice of appeal was not postnarked until April 5,
the envel ope is not included in the record. Accordingly, we deny the
notion to dismss the appeal of dark Gardner (IBLA 95-417) as untinely.
See Gai|l Schrardebeck, 142 1BLA 160, 162 (1998).

In our May 16, 1995, Qder denying a stay in this case, we questioned
whet her we had jurisdiction to review appeal s of the PACH SH deci si on.
dting cases such as | daho Departnent of FHsh and Gane, 112 IBLA 72, 75 n.2
(1990), and OQegon Natural Resources Qouncil, 78 IBLA 124, 127 (1983), we
noted that the fact that the Federal Regi ster notice provided for the
right to appeal to this Board was not di spositive because the Board of Land
Appeal s is the sole arbiter of its jurisdiction and enpl oyees of BLM nay
not create the right of appeal where it does not exist or deny that right
where it does exist. W stated:

n a nunber of occasions the Board has nade the distinction
bet ween pl anni ng deci si ons and i npl enent at i on deci si ons,
concl uding that we only have jurisdiction over the latter. Eg.
| daho Natural Resources Legal Foundation, Inc., 96 | BLA 19, 23,
94 1.D 35, 38 (1987); WIlderness Society, 90 | BLA 221, 224-25
(1986). Ve recogni ze that those decisions cited the regul ati ons
at 43 R Subpart 1610 and di sti ngui shed between the approval or
anendnent of resource nmanagenent plans and the inpl enentation
of those plans. Ve al so recogni ze that PACH SHitsel f does not
anend any resour ce nanagenent plans, but only "provi des
nanagenent direction applicable tothe 7 BL(MLUP s [l and use
plans]” (Decision at 2). Nevertheless, statenents by BLMin its
notions in opposition to the stay requests indicate that there is
a distinction between PACH SH and i npl enentati on deci sions. BLM
states: "Inplenentation of the PACHSH interimstrategy wll
be at the project |evel where site-specific decisions nay be
protested or appeal ed by adversely affected parties” (Mtion at 2
in IBLA 95-408, Panela Hiuston). "Snce site-specific activities
Wl receive separate analysis to determne if other siting
alternatives are available, it is speculative to assune inpacts
on the ground at the broad policy-level of the PACH SH deci sion.
Anal ysis and determinati on of whether a stay is justifiedis
nore appropriate at the site-specific level” (Mtion at 7 in IBLA
95-409, Wstern Partners). "Adoption of the 18-nonth interim
strategy does not authorize any ground disturbing activities and
in no way obviates the need for site-specific, project-level NEPA
anal ysi s, thus public invol venent and appeal opportunities for
proj ect decisions are naintained" (l1d). "The decision does not
change any of the procedures for approval of individual projects
or activities, so the appellant and the public wll have the
opportunity to protest or appeal decisions associated wth
individual projects” (Mtion at 4 in |BLA 95-413, Idaho Farm
Bureau Federation).
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In concl usion, we requested that inits answer in the case BLMbri ef
the Board on the question of the Board s jurisdiction to entertain appeal s
fromthe PACH SH deci si on.

[3] As a general rule, the Board has authority to revi ew deci si ons by
BLMrel ating to the use and disposition of the public lands. See 43 CF.R
88 4.1(b)(3), 4.410(a). However, the Board does not have jurisdiction to
revi ew appeal s of decisions to approve or anend a Resource Managenent HF an
(RW) which is "designed to guide and control future nmanagenent actions"
rather than inpl enent decisions on actions that affect specific parcels of
land or rights to use Federal lands. 43 CF. R 88 1601.0-2, 1601. 0-5(K);
see Hrrold E Garrasco, 90 IBLA 39 (1985). Uhder 43 CF. R § 1610.5-2,
decisions to adopt or anend an RW are subject to review by the Orector
of BLMwhose decision is final for the Departnent. Nor do we possess
authority to reviewland classification determnations nade by BLM
43 CF.R 8 4.410(a)(1). Thus, those claimng to be adversely affected
by such deci sions may not appeal themto this Board. UWhder 43 CF. R
§ 1610.5-3(b), however, specific decisions that inplenent an RWP are
subj ect to appeal to the Board.

In Petrol eum Associ ati on of Woning, 133 |IBLA 337 (1995), we di smssed
appeal s froma deci sion approving a bald eagl e habitat nanagenent pl an
(HW), finding the appeal s prenature because there had been no final BLM
action adversely affecting the appel lants. V¢ stated:

Wien and if specific inplenentation decisions are nade, adversely
affected parties wll have the opportunity to chal | enge those
deci sions either before this Board or before the Drector, BLM
and the adequacy of the environnental anal ysi s underpi nni ng t hose
final inplenentation decisions, including the sufficiency of the
EA and HW to the extent BLMrelies on those docunents as
justification for its decisions, wll then be revi enabl e.

Id. at 344, Smlarly, we dismssed an appeal chal | engi ng a rangew de
Desert Tortoi se HWP because it was designed to guide and control future
nanagenent actions and did not take specific action or inplenent a
decision or action. Glifornia Association of Four Weel Drive d ubs,
Inc., 108 I BLA 140 (1989). V& did not consider the "nanagenent actions"
identified inthe plan to be the type of specific actions or |and use
deci si ons whi ch are appeal abl e to the Board.

Duri ng the pendency of these appeals, we issued a decision in National
Quoganization for Rver Sorts, 140 1 BLA 377 (1997), in which we revi ened
our prior appeal s involving planning decisions and nore clearly articul ated
how pl anni ng deci si ons were to be distingui shed fromi npl enent ati on
decisions. V& first noted that if the decision under appeal constitutes
the approval or anendnent of an RW, it is not appeal able to this Board
because its approval is subject only to protest to the Orector of BLM
whose decision is final for the Departnent. 43 CF.R 8§ 1610.5-2. |If the
decision is another type of planning action by BLM such as a Recreation
Managenent
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Pan, HWP, Area of Qitical Environnental Goncern Managenent P an, river
nanagenent plan, etc., the question is whether that decision contains

i npl enentation actions. |f so, those inplenentation actions are

appeal abl e to the Board. For exanple, in WIderness Society, 90 | BLA 221,
224-25 (1986), the Board entertai ned an appeal froma recreation
nanagenent plan to the extent it contai ned a deci sion opening a new area to
off-road vehicles. n the other hand, as noted above, where an

organi zati on chal | enged a desert tortoi se HWP, the Board di smssed the
appeal because it found that the managenent actions identified in the plan
were "not the type of specific actions or |and-use decisions which are
appeal abl e to the Board" because they were not final inplenentation
decisions. California Association of Four Wieel Drive Qubs, Inc., supra,
at 142-43.

[4] Wether the Board of Land Appeal s exercises jurisdiction over
a BLMaction as an i npl enentati on deci si on depends on the effect of that
action. If it isinthe nature of a direction to BLMs enpl oyees, so that
further action would be required to produce an adverse effect, the Board
does not have jurisdiction. Qur dismssal of appeals such as Petrol eum
Associ ation of Woning, supra, is grounded in the |language of 43 CF. R
8 4.410(a), which provides that "[a]ny party to a case who i s adversely
affected by a decision of an officer of the Bureau of Land Managenent * * *
shall have a right to appeal to the Board * * *." ¢ concl uded that the
appel l ants had not been adversely affected by the chal | enged BLM deci si ons.
See ol orado Environnental Goalition, 125 | BLA 287, 289-90 (1993); Sal non
R ver Goncerned dtizens, 114 1BLA 344 (1990). However, BLMs adoption of
a recreation nmanagenent pl an opening an area to of f-road vehi cl e use was
subj ect to appeal to this Board because the adverse effect of BLMs action
upon t hose whose use of the area would be inpaired by opening it to off
road vehi cl es was neither renote nor specul ative. W!Iderness Society,

supr a.

In Southern UWah WIderness Alliance (SUM), 132 | BLA 255 (1995),
we di smssed an appeal froma BLMdocunent reporting certain WId and
Scenic Rver eligibility findings, notwthstandi ng the appel | ants'
assertion that they were adversely affected by the failure to include
certain rivers therein. The appel |l ants contended that under Abbott
Laboratories v. Gardner, 387 US 136 (1967), and Serra Qub v. Wtt, 608
F. Supp. 305 (ED Gl. 1985), when the practical effect of a BLMaction is
tofix rights and obligations, that action is a final decision and is ripe
for review In SUM supra, at 59, we distinguished those cases on a
nunber of grounds, including the fact that they concerned "judicial review
of final agency actions, and have no bearing upon the jurisdiction of this
Board, which is determned by 43 GFR4.1."

In other cases, we have declined to exercise review over BLMactions
that have not directly affected nenbers of the public but have served to
provide direction to BLMenpl oyees in their activities. For exanple, in
Sate of Aaska, 106 | BLA 160, 165, 95 |.D 304, 306-307 (1988), we
di smssed an appeal froma BLMi nstruction nenorandum est abl i shi ng
procedures for adjudicating the Sate' s public purpose assertions in
determning whet her |and was to be included in a pool for selection by the
ook
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Inlet Region, Inc. After noting that the nenorandumwas nerely a docunent
for internal use by BLMenpl oyees, we concluded that it was not a

"deci sion" subject to appeal under 43 CF.R § 4.410. Aso, in Tenneco Q|
@., 36 IBLA1 (1978), we held that the publication by the Orector,

Geol ogi cal Survey, of a "Notice to Lessees" was not an action appeal able to
this Board because the "Notice" was a generalized instruction to enpl oyees
of the Departnent and was not sel f-executing. V¢ noted that only specific
application of the "Notice" to a | essee woul d constitute a natter subject
to appeal and revi ew by the Board.

Inits answer BLMenphasi zes the simlarity of PAOH SHto | and use
plans and iterates its position that adoption of PACH SH does not authori ze
any ground disturbing activities or obviate the need for project-level NEPA
analysis. In conclusion, it states:

Notw t hstandi ng the fact that the Decision and the Federal
Regi ster notice provided infornmati on on appeal procedures, since
the PACH SH strategy does not result in site-specific actions and
issimlar innature to the broad managenent direction found in
resour ce managenent plans, the Board coul d arguabl y concl ude t hat
it does not have jurisdiction to review appeals fromthe PACH SH
deci si on.

(Answer at 10.)

Ve find BLMs position is well-taken. V¢ note, for exanpl e, that
the EA predicts that the effect of the plan on grazing would result in
decreases of 42,100 Aninal Lhit Months of forage, 9 percent of which woul d
occur on BLMadmnistered lands. (EA at 68.) Athough the Appellants in
| BLA 95-407 bel i eve that PACH SH does not sufficiently reduce grazing to
prevent adverse effects on sal nonids, other Appellants believe that PACH SH
WIl result intoo great a restriction on grazing. However, BLM cannot
i npl enent any reductions until the appropriate admnistrative proceedi ngs
have been conducted. Uhder section 9 of the Taylor Gazing Act, 43 US C
§ 315h (1994), Gongress required the Secretary to provide for |ocal
hearings on appeal s froma BLMdeci si on cancel | ing or nodifyi ng a grazing
license or permt. See WlliamN Brailsford, 140 I BLA 57, 59 (1997);
Aninal Protection Institute of Arerica, 120 IBLA 342, 344 (1991). V¢ do
not construe PACH SH as pre-enpting full adjudication of site-specific
actions involving grazing determnations by BLM See Joel S anat aki s,
98 I BLA 4 (1987).

A though the Appel lants in | BLA 95-407 conpl ai n that "PACH SH exposes
fisheries and wat ersheds to destructive | and use practices” (SORat 1),
it does not purport to open previously closed areas to new activities. .
WI derness Soci ety, supra (recreation nanagenent plan hel d reviewabl e to
the extent it contai ned a deci sion opening a new area to of f-road
vehicles). Ve recogni ze that sone Appel lants feel that their enjoynent of
the fishery resource wll be adversely affected by BLMs adoption of
criteria that they claimto be insufficiently restrictive, such as a water
tenperature standard that they believe is too high, while others nay feel
t hat
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their opportunities to use the land wll be adversely affected by adoption
of overly restrictive criteria, such as a water tenperature standard that
they believe is too low Appellants have made simlar argunents about the
extent of RHCA's and other features of PACHSH Neverthel ess, we note that
the standards adopted in PACH SH are not established as regul ati ons t hat
woul d have the force and effect of lawthat woul d preclude their review
insite-specific actions. Wen an agency intends its action to establish
"bi ndi ng norns" having future force and effect, it publishes regul ations
under 5 US C 8§ 553 (1994). See Brock v. Gathedral B uffs Shale Al .,
796 F.2d 533, 539 (DC dr. 1986) ("The real dividing I'ine between

regul ati ons and [nonbi ndi ng] general statenents of policy is publication in
the Gode of Federal Regul ations.™)

V¢ consi der PACH SH as a | and managenent action that does not directly
af fect nenbers of the public but serves to provide direction to BLM
enpl oyees; it is designed to guide and control future actions and did not
take specific action or inplenent a decision or action.

The Appel lants in I BLA 95-407 al so fault BLMfor failing to devel op a
plan to protect resident sal nonids, such as the bull trout, in addition to
anadronous sal nonids. (SORat 6-14.) BLMacknow edges that it consi dered
but elimnated an "option" to apply "interimdirection to watersheds beyond
the range of anadronous fish" because it was beyond the scope of the EA
and because other initiatives addressing resident fish habitat had begun.
(EA at 25-26, Appendix F, 12 and ~13.) Appellants then attack the
adequacy of those initiatives. (SRat 13-14.)

W concl ude that the failure of PACH SHto cover nonanadronous fish
does not nmake this otherw se unreviewabl e direction to BLMs enpl oyees a
decision that is subject to appeal. Nothing in the PACH SH deci si on
precl udes devel oping a strategy for protection of nonanadronous fish
popul ations and habitats. . Serra Qub v. Vdtt, supra, at 318 (action
hel d revi enabl e where its effect was "to preclude w | derness designation
for these lands no natter what nmanagenent protocol is eventual |y determned
by the BLMstate directors.")

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, for the reasons
stated above, the appeal s are di sm ssed.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

David L. Hughes
Admini strative Judge
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Appel | ant's
Fiends of the R ver

Paci fi c Gast Federation

of H shernen's Associ ati ons
Qegon Natural Resources Gounci l
Friends of the Wld Saan
| daho Gonservation League
Institute for H sheries Resources
Panel a Hust on
Wstern Partners
Aliance of |ndependent Mners
Boi se Gounty (oal ition
| ndependent M ners Associ ation
| daho Far m Bureau Federati on
Nort hwest Ti nber Wrkers Resour ce Gounci |
Kari Alred
Gary Véod
d ark Gardner
Carl Alred
Davi d Bedal
Seve Aley
Serling Al ey
Charl i e Huston
| daho Cattl e Associ ati on
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